
NOTICE OF REQUEST FOR PUBLIC COMMENTS REGARDING PROPOSED 

REVISIONS TO NASAA CORPORATION FINANCE STATEMENTS OF POLICY 

April 1, 2016 

The Corporation Finance Section of the North American Securities Administrators Association 

(“NASAA”) is requesting public comments on proposed revisions to the following NASAA 

corporation finance statements of policy: 

 Statement of Policy Regarding Preferred Stock

 Statement of Policy Regarding Promoter’s Equity Investment

 Statement of Policy Regarding Specificity In Use of Proceeds

 Statement of Policy Regarding Unequal Voting Rights

Comments are due on or before May 1, 2016. Please send comments to Michael Pieciak 

(Michael.Pieciak@vermont.gov), Chair of the Corporation Finance Section; Dennis Britson 

(dennis.britson@iid.iowa.gov), Chair of the Corporation Finance Policy Project Group ; and to 

Mark Stewart (nasaacomments@nasaa.org) at the NASAA Corporate Office. We encourage, but 

do not require, comments to be submitted by email. Hard copy comments may be submitted at the 

address below. 

NASAA Legal Department 

Mark Stewart, Counsel 

NASAA 

750 First Street, NE, Suite 1140 

Washington, D.C. 20002 

Note: After the comment period has closed, NASAA will post to its website the comments it 

receives as submitted by the authors. Parties should therefore only submit information that they 

wish to make publicly available. Further, the following notice will appear on NASAA’s website 

where comments are posted: NASAA, its agents, and employees accept no responsibility for the 

content of the comments posted on this Web page. The views, expressions, and opinions expressed 

in the comments are solely those of the author(s). 

DISCUSSION & ANALYSIS 

The proposed revisions to the Statements of Policy listed above are in response to NASAA’s newly 

adopted Coordinated Review Program for Regulation A Offerings and comments NASAA 

received from the American Bar Association (ABA) Regulation A+ Working Group of the State 

Regulation of Securities Committee of the ABA’s Business Law Section (the “ABA Working 

Group”). The Coordinated Review Program provides a coordinated state review process for 

securities offerings exempt federally under Section 3(b)(2).  
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The ABA Working Group proposed modifications to six statements of policy: 1) Loans and Other 

Material Affiliated Transactions, 2) Specificity in the Use of Proceeds, 3) Options and Warrants, 

4) Promoter’s Equity Investment, 5) Promotional Shares, and 6) Unequal Voting Rights. This

request for comments addresses three of these statements of policy, as discussed further, and the 

NASAA Corporation Finance Section Committee and relevant Project Groups are engaged in a 

review of the remaining statements of policy. 

Statement of Policy Regarding Preferred Stock 

This statement of policy was compressed into fewer sections to increase clarity. Subsection III.B. 

was revised to clarify that cash analysis may be based on either the last fiscal year or the last three 

fiscal years. In addition, the policy was revised to state that the failure to make certain disclosures 

regarding an offering of preferred stock is grounds for denial of an application. 

Statement of Policy Regarding Promoter’s Equity Investment 

The ABA Working Group raised a concern that promoters have significant trouble meeting the 

current requirements of this policy. As provided in the review protocol, this Statement of Policy 

Regarding Promoter’s Equity Investment does not apply to filings made pursuant to NASAA’s 

Coordinated Review Program for Regulation A Offerings. However, the concerns expressed by 

the working group are applicable to other offerings as well. Therefore, the formula for determining 

the required amount of the promoter’s equity investment (“PEI”) has been reduced by a change in 

the percentages and by a cap. The four tiers of the formula have been reduced to two. The formula 

is now 7% of the first $1,000,000 to be raised and 2 ½% of any amount to be raised over 

$1,000,000, with a cap when the offering proceeds reach $5,000,000. Under the revised formula, 

the maximum PEI is now $170,000 versus $235,000 for a $5,000,000 offering. In addition, 

provisions have been added allowing administrators greater flexibility in approving offerings by 

permitting consideration of 1) accumulated earned surplus, 2) goodwill, trademarks, intellectual 

property, copyrights and patents, 3) proof that promoters worked at a reduced salary or without a 

salary, and 4) other non-cash contributions, in calculating whether the promoter has an acceptable 

PEI. 

Statement of Policy Regarding Specificity in Use of Proceeds 

The proposed amendments to this statement of policy are in response to comments received from 

the ABA Working Group. The ABA Working Group argued persuasively that the statement of 

policy should be more flexible, especially for mature companies who wish to add reserves for 

general purposes and future planning because of favorable industry and market conditions. The 

fifteen percent (15%) limit is increased to twenty percent (20%) for best efforts offerings and a 

new higher tier is added that allows up to thirty-five percent (35%) if the offering is firmly 

underwritten. The policy assumes that firmly underwritten offerings, which add additional investor 

protections, are feasible for more mature companies. The new higher tier for firmly underwritten 
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offerings assumes that the underwriting process will also work to assure disclosure of any conflicts 

of interest. 

The ABA Working Group also suggested that paragraphs 1 and 3 of Section VI should be amended 

so that disclosures in the disclosure statement that identify the names and addresses of vendors and 

the names of any persons who receive commissions be required only when such persons are 

affiliated with management of the company. Changes have been made to this section of the 

statement of policy to eliminate disclosure of such transactions if they are indeed immaterial. 

Statement of Policy Regarding Unequal Voting Rights 

The proposed amendments made to this statement of policy are in response to comments received 

from the ABA Working Group. The ABA Working Group argued persuasively that there are 

situations where public investors benefit from the ongoing involvement and control of a company’s 

founders and promoters. There are situations where these individuals have demonstrated unique 

knowledge and ability to manage a company’s growth. Additionally, a dual-class structure may be 

beneficial for investors and would be consistent with current practices in public and private 

finance. The proposed amendments provide more flexibility for administrators to approve 

securities offerings with disproportionate voting rights per share where the issuer has a compelling 

rationale for issuing shares with lesser voting rights to public investors. The statement of policy 

proposal sets forth specific disclosure requirements to assure that investors understand the 

applicable risks and have the material information they need to make an informed investment 

decision. 

PROPOSED REVISIONS 

The proposed revisions to these four statements of policy are set forth in Appendix A, which 

contains a set of clean, un-marked drafts showing the proposed statements of policy, as revised, 

and Appendix B, which contains a set of marked drafts detailing the revisions made to the 

statements of policy. 
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