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May 20, 2013

Representative Hank Johnson
2240 Rayburn House Office Building
Washington, DC 20515

Re:  Arbitration Fairness Act of 2013 (H.R. 1844)
Dear Representative Johnson:

On behalf of the North American Securities Administrators Association (NASAA),' | am
writing to applaud you for introducing the Arbitration Fairness Act of 2013, which furthers
investor protection and promotes judicial efficiency. By prohibiting mandatory, pre-dispute
arbitration clauses, the AFA restores investors’ access to the courts and upholds the original
intent of the Federal Arbitration Act (FAA).

The FAA was enacted in 1925 to honor agreements to arbitrate between mutually
consenting parties. The “principal purpose” of the FAA was to “require courts to enforce
privatelg/ negotiated agreements to arbitration, like other contracts, in accordance with their
terms.”“ Form contracts or “contracts of adhesion” where one party offers terms on a non-
negotiated, “take-it-or-leave-it” basis are contrary to the intended purpose of the FAA.

Brokerage “form” contracts typically require that their customers agree, in advance of
any dispute with either the brokerage firm or its associated persons, to mandatory arbitration. If
cases are not settled, the only alternative is arbitration in a forum administered by the Financial
Industry Regulatory Authority (FINRA). It has been NASAA'’s long-standing position that such
“take-it-or-leave-it” arbitration clauses are unfair to investors, and the Arbitration Fairness Act of
2013 is a positive step to remedy this disparity. This legislation does not prohibit arbitration;
rather, it guarantees investors a choice between FINRA arbitration and the traditional court
system.

Congress recognized the potential harm to investors from mandatory pre-dispute
arbitration clauses when it enacted Section 921 of the Dodd-Frank Wall Street Reform and
Consumer Protection Act (Dodd-Frank Act), which provided the U.S. Securities and Exchange
Commission (SEC) with the authority to prohibit or impose limitations on the use of mandatory
pre-dispute arbitration clauses in broker-dealer and investment adviser customer contracts.
Unfortunately, the SEC has not exercised this authority. Just recently investor rights were
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further eroded when the Charles Schwab brokerage firm expanded its mandatory arbitration
clauses in its customer agreements to include a mandatory class action waiver.*

The Arbitration Fairness Act of 2013 reaches beyond the securities regime and eliminates
mandatory, pre-dispute arbitration clauses in a wide range of consumer contracts. It restores
investors’ access to the courts, and allows them to determine, after a dispute arises, if arbitration
is the appropriate and desired forum. This legislation is consistent with the intent and spirit of
Section 921 of the Dodd-Frank Act, and it removes the ability of any brokerage firm to
unilaterally restrict an investor’s ability to seek judicial relief.

In conclusion, for the reasons summarized above, NASAA applauds you for introducing
the Arbitration Fairness Act of 2013 in the 113th Congress, and we look forward to working with
you to ensure the legislation’s timely enactment.

Sincerely,

A. Heath Abshure
NASAA President and Arkansas Securities Commissioner

® On Wednesday, May 15th, Schwab released a statement on its website that it was suspending class action waivers
in its account agreements. Notably, however, it qualified this measure as temporary “until the issue is resolved by
the appropriate regulatory and/or court decisions.” The Schwab statement is available at
http://aboutschwab.com/press/statement.



