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Jonathan Katz, Secretary Viae-mal to: rue-comments@sec.gov
U.S. Securities and Exchange Commission
450 5" Street NW

Washington, DC 20005

Re:  FileNo. S7-19-04, SEC Release Nos. 33-8407 and 34-49566
Use of Forms S-8 and 8-K by Shell Companies

Dear Mr. Katz:

The North American Securities Administrators Association, Inc. (NASAA) appreciatesthe opportunity to
comment on the above-referenced proposed rule limiting the use of Form S8 and Form 8K by shell
companies. Organized n 1919, NASAA is the oldest internationa organization devoted to investor
protection. Its membership consgts of the securities adminigtrators in the United States, Canada, and
Mexico. The comments reflect input from both our U.S. and Canadian members.

NASAA srongly agrees with the proposals made by the SEC with regard to shell companies. Similar to
the experience of the SEC described in the proposd, the States have seen a seady stream of fraud and
misconduct in the distribution and manipul ation of shares of shell companiesand the companiesthat combine
with shell companies.

Mog recently, the enforcement units of Sate securities divisons have received complaints involving

newdetters recommending invesment in shell companies just prior to business combinations. Thislatest
incarnation of investing in shell companies[the scam] involves profitable companies|ocated in Far Eagtern
countrieswith rapidly growing economies, such asChina. The solicitationsidentify theseforeign companies
as preparing to mergewith U.S. shell companies, and suggest thet investors buying now will regp largegains
when the stock price soars.

SEC rulesare particularly gppropriatein thisareabecause transactionsresulting, directly or indirectly, inthe
issuance of securities, and involving amerger, acquisition, share exchange, or other combination, aredmost
universally exempt from regigration or noticefilingsat thestateleve. Shell companiesthusdo not natify the
dtate securities adminigtrators in the event of acombination transaction that precedesthe reactivation of an
operating business and attendant trading activity in the company's securities.
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Weagreethat shell companies should be required to filefull disclosure under aCurrent Report on Form 8-
K shortly after a merger/acquisition event. We urge the SEC to amend its proposal to establish a
mechanism that identifies those reporting companies that fal into the definition of shell company, and thus
are subject to this requirement. Specificaly, the event of becoming a shell company should dso trigger a
current report or other notice to the SEC, and thereby to the state regulators and the public. After al,
issuersin other categories such assmall business companies or investment companiesidentify themselvesas
suchinmany SECfilings. A check-box could gppear onthe cover of the periodic reports and other reports
that issuersfile with the SEC.

NASAA urgesthe SEC to include an objective category to the definition of ashell company. For instance,
the term “nominal” should betied to ared dollar amount or a percentage of ahistorica benchmark for the
company. An objective test could operate as apresumption, rather than an exclusive standard, in order to
prevent overly cregtive shell companies from avoiding the intent of the definition and the rule,

In addition, ashell company should not be ableto create a structure where anon-reporting- compeany (shdl)
subsdiary clams an exemption for offeringsto “employees’ under Rule 701. Rule 701 isnot avallableto
reporting companies. Rule 701(b)(3), however, suggeststhat asubsidiary of areporting company would be
able to clam an exemption under that rule. In fact, it States that the reporting company parent may

guarantee such securities. For the same reasons articulated in the Release for prohibiting shell companies
from using Form S-8, the proposa should be expanded to include aprohibition for use of Rule 701 by any
dfiliate of the shell company.

Wefurther notethat the issuesraised in the Commission’ sshell company proposal have been addressed in
large part in Canada through rules of the provincia securities commissions and exchange policies. For
example, under Nationa Instrument 51- 102 and TSX Venture Exchange Policy 5.2, information circulars
for a change of business or RTO must include prospectus-level disclosure of the entities involved in the
transaction, including both historical and pro forma financid satements. The TSE dso hasrulesin its
Company Manud relating to changes of business and backdoor listings. The TSX Venture Exchange aso
has a successful capita pool program that dlows shell companies to become listed in a regulated

environment and then carefully reviewsthe disclosure provided regarding the business that isvended into the
shdl. Under that policy, prior to its qualifying transaction, a CPC can only issue options to directors and
officers not employees*

Because the exiting securitieslaws and exchange rules dready address the issues raised and the concerns
addressed by the changes proposed by the Commission, NASAA recommends that the Commission
caefully analyze whether its proposa will be implemented in a manner that is complementary to the
Canadian regime.

! See TSX Policy 5.2 at http://www.tse-cdnx.com/en/pdf/Policy5-2.pdf; TSXV Policy 2.4 at http://www.tse-
cdnx.com/en/pdf/Policy2-4.pdf; and the TSE Company Manual, parts 6 and 7, at
http://www.tsx.com/en/productsAndServices/listings/tse/resources/resourceM anual .html .
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Thank you for congderation of these views. State securities regulators have along history of working to

thwart securitiesfraud. Theinvesting public waysbenefitsfrom full disclosure, and thisrule proposd fillsa
gap that exigsin this ssgment of the indudtry.

Should you have questions about this matter, please fed free to contact Denise Voigt Crawford, Texas
Securities Commissioner and Chair of the NASAA Corporation Finance Section, or Timothy Cox, Chief of
Securities Regidration for the Maryland Divison of Securities and Chair of the NASAA Corporation
Finance Policy Project Group. PetriciaJohnston, Director, Lega Servicesand Policy Development of the
Alberta Securities Commission, also stands ready to provide any ass stance necessary.
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Raph A. Lambiase
NASAA President and
Director, Connecticut Divison of Securities



